THE LAND SUBDIVISION PROCESS
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A. Subdivision Issues
1. General Statutory Provisions

The North Carolina General Assembly has granted the power to regulate subdivisions
to counties and municipalities by virtue of the General Statutes. Chapter 153A of the General
Statutes governs counties while Chapter 160A governs municipalities. The grants of authority
from the General Assembly to local governments to enact ordinances to regulate subdivisions
of real property within their jurisdictions are found in N.C.G.S. § 153A-330 (Counties) and
N.C.G.S. &8 160A-371 (Municipalities). For purposes of regulating subdivisions, the
provisions are almost identical.!

A “subdivision” is defined by the General Statutes as:

[A]ll divisions of a tract or parcel of land into two or more lots, building
sites, or other divisions for the purpose of sale or building development
(whether immediate or future) and shall include all divisions of land
involving the dedication of a new street or change in existing streets...

N.C.G.S. § 153A-335 and § 160A-376.

The General Statutes also specify the contents and requirements of any subdivision
ordinance adopted by a local government. Specifically, N.C.G.S. § 153A-331 states that:

A subdivision control ordinance may provide for the orderly growth and
development of the county; for the coordination of streets and highways
within proposed subdivisions with existing or planned streets and highways
and with other public facilities; for the dedication or reservation of recreation
areas serving residents of the immediate neighborhood within the subdivision
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congestion and overcrowding and will create conditions essential to public
health, safety, and the general welfare. = The ordinance may include
requirements that the final plat show sufficient data to determine readily and
reproduce accurately on the ground the location, bearing, and length of every
street and alley line, lot line, easement boundary line, and other property
boundaries, including the radius and other data for curved property lines, to
an appropriate accuracy and in conformity with good surveying practice. A
subdivision control ordinance may provide that a developer may provide
funds to the county whereby the county may acquire recreational land or
areas to serve the development or subdivision, including the purchase of land
which may be used to serve more than one subdivision or development within

the immediate area.

The ordinance may provide that in lieu of required street construction, a
developer may provide funds to be used for the development of roads to serve
the occupants, residents, or invitees of the subdivision or development. All
funds received by the county under this section shall be transferred to the
municipality to be used solely for the development of roads, including design,
land acquisition, and construction. Any municipality receiving funds from a
county under this section is authorized to expend such funds outside its
corporate limits for the purposes specified in the agreement between the
municipality and the county. Any formula adopted to determine the amount
of funds the developer is to pay in lieu of required street construction shall be
based on the trips generated from the subdivision or development. The
ordinance may require a combination of partial payment of funds and partial
dedication of constructed streets when the governing body of the county
determines that a combination is in the best interest of the citizens of the area

to be served.

The ordinance may provide for the more orderly development of subdivisions
by requiring the construction of community service facilities in accordance
with county policies and standards, and, to assure compliance with these
requirements, the ordinance may provide for the posting of bond or any other
method that will offer guarantee of compliance.

The ordinance may provide for the reservation of school sites in accordance
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with comprehensive land use plans approved by the board of commissioners
or the planning agency. For the authorization to reserve school sites to be
effective, the board of commissioners or planning agency, before approving a
comprehensive land use plan, shall determine jointly with the board of
education with jurisdiction over the area the specific location and size of each
school site to be reserved, and this information shall appear in the plan.
Whenever a subdivision that includes part or all of a school site to be reserved
under the plan is submitted for approval, the board of commissioners or the
planning agency shall immediately notify the board of education. That board
shall promptly decide whether it still wishes the site to be reserved and shall
notify the board of commissioners or planning agency of its decision. If the
board of education does not wish the site to be reserved, no site may be
reserved. If the board of education does wish the site to be reserved, the
subdivision may not be approved without the reservation. The board of
education must acquire the site within 18 months after the date the site is
reserved, either by purchase or by exercise of the power of eminent domain.
If the board of education has not purchased the site or begun proceedings to
condemn the site within the 18 months, the subdivider may treat the land as

freed of the reservation.

The ordinance may require that a plat be prepared, approved, and recorded

pursuant to its provisions whenever a subdivision of land takes place.

N.C.G.S. § 153A-331°

The General Statutes also specify the penalties for transferring lots in unapproved

subdivisions:

If a person who is the owner or the agent of the owner of any land located
within the territorial jurisdiction of a county that has adopted a subdivision
regulation ordinance subdivides his land in violation of the ordinance or
transfers or sells land by reference to, exhibition of, or any other use of a plat
showing a subdivision of the land before the plat has been properly approved
under the ordinance and recorded in the office of the appropriate register of
deeds, he is guilty of a Class 1 misdemeanor. The description by metes and
bounds in the instrument of transfer or other document used in the process of
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selling or transferring land does not exempt the transaction from this penalty.
The county may bring an action for injunction of any illegal subdivision,
transfer, conveyance, or sale of land and the court shall, upon appropriate
findings, issue an injunction and order requiring the offending party to

comply with the subdivision ordinance.
N.C.G.S. § 153A-334°

Both counties and municipalities can request injunctive relief from the Courts to stop the
transfer of lots in unapproved subdivisions* and may also refer the violator to the District
Attorney’s office for criminal prosecution.

The General Statutes also specifically address procedures for plat approval and the
necessary actions that must occur before any plat can be recorded. These provisions are
found in N.C.G.S. § 153A-332 and § 160A-373.

It is important to understand that local subdivision ordinances vary widely. Thus, it is
critical that you carefully review and understand the nuances and differences of the local

ordinance in the jurisdiction in which you are preparing to submit a subdivision application.
2. Issues, Concerns, Pitfalls, etc.

The authority to regulate the subdivision of land is one of the most powerful planning
tools that a county or municipality possesses. This is primarily because the subdivision
process allows the local government to exact many concessions from the developer of the
land that will provide benefits not only to the particular area to be subdivided but also to the
greater community. See N.C.G.S. § 153A-331 and § 160A-372. Most of the issues,

concerns, and pitfalls dealing with subdivisions relate to this particular power.

Open Space/Recreation Areas:

A common pitfall that developers often confront is the ability of local governments to
require open space and/or recreation areas in the immediate area of the subdivision. Local
governments can accomplish this goal by two methods. First, they can require the dedication
or reservation of open space or recreation areas within the particular subdivision.
Alternatively, they can require that funds be provided by the developer to acquire recreation
areas which will serve residents of the development or subdivision or other subdivisions within
the immediate area. N.C.G.S. § 153A-331 and § 160A-372.

This authority has been challenged in one of the few subdivision cases decided at the
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appellate level in North Carolina. In Messer v. Town of Chapel Hill, 59 N.C. App. 692, 297
S.E.2d 632, (1982) (appeal dismissed on other grounds), the developer Messer challenged the
town’s authority to require a specific location within the proposed subdivision for the
dedication of open space. Messer argued that town’s requirement that he dedicate particular
land that he did not want to dedicate was “equivalent to a taking of private property for a
public purpose without just compensation in violation of the United States and North Carolina
Constitutions.” Id. at 694,297 S.E.2d at 634.

The North Carolina Court of Appeals rejected Messer’s challenge and upheld both
the Chapel Hill Ordinance and the town’s actions interpreting the Ordinance. In addressing
Messer’s takings argument, the Court stated that:

We do not believe that defendant's action amounts to eminent domain. That
term is defined as "the power of the sovereign or some agency authorized by
it to take private property for public use." Va. Elec. & Power Co. v. King,
259 N.C. 219, 220, 130 S.E.2d 318, 320 (1963). Merely changing the

location of a recreation area as a condition of approval of a subdivision plan

does not amount to a taking so as to require compensation. This is especially
true given the fact that approval by defendant of plaintiff's plan was a

privilege and not a right.

Id. at 696,297 S.E.2d at 635.

Messer also argued that the language in both the ordinance and the statute that the recreation
area will serve "residents of the immediate neighborhood within the subdivision" meant that
the area could only be used by those residents. The Court of Appeals responded by saying
that: “[w]e do not believe this was the intent of the General Assembly. Instead, a more
reasonable interpretation is that these areas were meant primarily to serve residents of the
immediate neighborhood.” Id. at 695,297 S.E.2d at 634.

In River Birch Associates. v. City of Raleigh, 326 N.C. 100, 388 S.E.2d 538 (1990),
the North Carolina Supreme Court determined that a city had the authority to provide by
ordinance for conveyance of an open space recreation area to a homeowners' association.
The Court explained that “[t]he purpose of the statute is to provide for recreation areas for
the benefit of residents within the immediate neighborhood of the subdivision.  Giving
maximum effect to the terms and the purpose of the statute with the least amount of judicial
interpretation, we find that N.C.G.S. § 160A-372 contemplates that a city ordinance may
provide for the conveyancing of property so long as the conveyance promotes the
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establishment of recreation areas for the benefit of residents within the immediate
neighborhood of the subdivision.” Id. at 109, 388 S.E.2d at 543. Further, the Court stated
that a “Conveyance creates "dedication" only when conveyance benefits public at large and
not merely portion of it, such as property owners within particular subdivision.” Id. at 108,
388 S.E.2d at 542 (citing Realty Co. v. Hobbs,261 N.C. 414,421, 135 S.E.2d 30, 36).

Streets and Roads:

Streets and road issues often prove to be troublesome for the developer. The statutes
allow the local governments to regulate subdivisions in order to coordinate streets and
highways within the proposed subdivisions with existing or planned streets and highways and
with other public facilities and for the distribution of population and traffic in a manner that
will avoid congestion and overcrowding and will create conditions essential to the public
health, safety, and general welfare. N.C.G.S. § 153A-331 and § 160A-372.

In Batch v. Town of Chapel Hill, 326 N.C. 1, 387 S.E.2d 655 (1990), the North
Carolina Supreme Court determined that the Town Council of Chapel Hill was within its
authority to require a developer to take future as well as present road development into
account when designing a subdivision. The Supreme Court rejected the developer’s
argument that the Town’s requirement that developer accommodate future road plans was an
unconstitutional taking. Instead, the Court stated that: “A requirement that a subdivision
design accommodate future road plans is not necessarily tantamount to compulsory
dedication. Rather, such a requirement might legitimately compel a developer to anticipate
planned road development in some logical manner when designing a proposed subdivision.”
Id at 13, 387 S.E.2d at 663. The Court did note some additional limits on a local
government’s ability to require dedication of a right of way in Dellinger v. City of Charlotte,
114 N.C. App. 146,441 S.E.2d 626 (1994). In Dellinger, the Court noted that:

Charlotte Subdivision Ordinance § 8.110 is the provision requiring a
developer to dedicate a right-of-way up to 70 feet wide. This requirement is
not without limitation however. G.S. § 136-66.10 (ratified and effective on 7
August 1987 and not applicable in Batch) and Subdivision Ordinance §
8.110 limit the exercise of such authority by prohibiting dedication unless the
Commission's planning staff finds that the dedication does not result in the
deprivation of a reasonable use of the original tract and that the dedication is
either reasonably related to the traffic generated by the proposed subdivision
or use of the remaining land or the impact of the dedication is mitigated by
measures provided in the local ordinance.
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Id. at 153,441 S.E.2d at 630.

An issue in many subdivision requests is whether or not to connect new subdivision
streets with existing or proposed streets in areas outside the subdivision. If street connection
is desirable but the street outside the subdivision has not yet been built, then the developer
may be required to extend the street to the subdivision property line (“stub outs”). An
alternative that is popular with many developers and lot purchasers is to provide privacy for
lot owners by ending residential streets with cul-de-sacs. Many large municipalities have
“connectivity ” policies which can be very controversial in their enforcement. Connectivity
polices have many potential benefits including: decreased traffic on arterial streets; direct
routes that encourage travel; and faster response times for emergency vehicles. Potential
drawbacks include higher levels of through traffic on residential streets; increased
infrastructure costs and the potential of requiring more land to develop the same number of
homes, thus increasing costs to home buyers and developers.

In addition to street connectivity issues, the General Statutes also authorize local
governments to require that any streets made necessary by the subdivision are provided by
the developer. This can be achieved in two ways. First, the local governments can require
that the developer build the necessary streets as a condition of approval of the subdivision
plat. Second, the General Statutes also allow local governments to accept funds that they may
use to construct the roads for that particular subdivision or roads which may serve more than
one subdivision or development within the area. N.C.G.S. § 153A-331 and § 160A-372.

There are limits on what local governments can require in terms of streets. In
Buckland v. Town of Haw River, 141 N.C. App. 460, 541 S.E.2d 497 (2000), the North
Carolina Court of Appeals held that a municipality's subdivision ordinance could require a
developer to consider existing or planned streets when it plats streets or highways within its
subdivision, but municipalities do not have statutory power to require a developer to build
streets or highways outside its subdivision. However, the Court did note that “municipalities
are not powerless to require developers to bear the cost of road construction outside the
subdivision that is made necessary, in part or in full, because of the proposed subdivision.”
Id. at 463, 541 S.E.2d at 500.

The statutes specifically limit the use of any funds received to construct roads to the
development of the roads including design, land acquisition, and construction. The statutes
do allow coordination between municipalities, counties, and the State Department of
Transportation. The statutes also require that any formula which is adopted to determine the
amount of funds the developer has to pay for required street construction be based on the
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number of trips generated from the particular subdivision or development. N.C.G.S. § 153A-
331 and § 160A-372.

Practical Issues:

It is critically important for anyone representing a developer who wishes to subdivide
land to understand the regulatory process in the local jurisdiction where the land is located.
A good practice tip is to get to know the planning staff and the other members of local
government who will play a key role in reviewing and evaluating any subdivision application
submittal. This can include local government employees from the planning staff, the
transportation staff, the water resources staff, and engineering services staff, emergency
officials and school officials.

It is important to remember that subdivisions within a particular jurisdiction will not
all require the same type of improvements. Some local governments vary subdivision
improvements standards on the basis of lot size, density of the proposed development, and
location of the subdivision. Typically rural subdivisions are subject to fewer requirements
than those in urban areas. It is important to remember that the cost imposed on developers
by subdivision improvement requirements are almost always passed on in the purchase price
of the lot. Typical physical improvements that are common to subdivision regulations and
requirements are: paved streets including curb and gutter where appropriate; surface and/or
subsurface storm water facilities; sidewalks; and water and sewer lines where central service is
available. Other municipalities may also require street signs; street lights; subdivision
entrance signs; perimeter fences and/or walls; solid waste receptacles; and mass transit stops or
shelters.

Regulations may also require buffers, planting strips, walls, berms, building setbacks,
or other design features to shield subdivision residents from the effects of adjacent land uses.
Such regulations are particularly prevalent where elements of the subdivision are adjacent to a
heavily used street or thoroughfare or where residential subdivisions are adjacent to somewhat
incompatible uses such as heavy commercial or industrial areas. Typically, regulations
require that flood zones and critical environmental areas should be identified on subdivision
plans. Developers often solve the problem of avoiding encroachment on such areas by
clustering development in higher densities on the remaining areas of the subdivision. Storm
water plans are also very important in subdivision design. Various local governments will
have storm water and drainage-related guidelines. These may range from the construction of
detention ponds to the requirement that drains and storm water drainage pipes be installed.

A subdivision ordinance can provide various means of ensuring that a developer
provides approved subdivision improvements in a timely manner. The various means
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available include: (1) requiring that improvements be completed before final plat approval;
(2) allowing the developer to post financial performance guarantees; (3) withholding
certificates of occupancy for new buildings on subdivided lots until the improvements
associated with those lots are completed; (4) requiring certain improvements be installed
before final plat approval and allowing others to be postponed if financial performance
guarantees are provided; and (5) withholding final plat approval until improvements for the
proceeding stage of a phase development are completed.

In regards to the process of approval of subdivisions, local governments have a
choice. By ordinance they can decide that if certain minimum requirements are met then the
subdivision approval is automatic. These jurisdictions are known as “ministerial” and are
common in North Carolina. The process for this type of approval was explained by the
North Carolina Court of Appeals in Nazziola v. Landcraft Properties, 143 N.C. App. 564, 545
S.E.2d 801 (2001):

When issuing permits, a city's agent is merely an administrative official and
must be governed by the literal provisions of the zoning regulations. Lee v.
Bd. of Adj. of Rocky Mount., 226 N.C. 107, 37 S.E.2d 128 (1946). Indeed,
such administrative decisions are "made without a hearing at all, with the staff
member reviewing an application to determine if it is complete and whether it
complies with the objective standards set forth in the zoning ordinance."
County of Lancaster, S.C. v. Mecklenburg County, N.C., 334 N.C. 496, 508,
434 S.E.2d 604, 612 (1993). An applicant who meets all the requirements of
the ordinance is entitled to the issuance of a permit as a matter of right; and, it
may not lawfully be withheld. See In re Rea Const. Co., 272 N.C. 715, 718,
158 S.E.2d 887, 889-90 (1968).

Id at 566, 545 S.E.2d at 803.

A local government may also decide by ordinance that a public hearing is required
for approval of subdivision applications. If the local government decides to require such a
process it must carefully follow that process. The North Carolina Court of Appeals discussed
the requirements of such a process in Guilford Financial Services, LLC v. City of Brevard,
563 S.E.2d 27, 150 N.C. App. 1 (2002), stating that:

By adopting these procedures, the City has provided that these decisions be

made in a quasi-judicial forum. The City argues that the process is legislative
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because of the reference in its Subdivision Regulations to N.C. Gen. Stat. §
160A-364, which specifies that before adopting or amending an ordinance a
city must hold a public hearing preceded by notice as prescribed by the
statute. See N.C. Gen. Stat. § 160A-364 (1999). We do not believe, however,
that the type of notice determines the nature of the proceeding. Rather, the
type of decision to be made is the critical factor. See County of Lancaster v.
Mecklenburg County, 334 N.C. 496, 507, 434 S.E.2d 604, 612 (1993)
(characterizing quasi-judicial decisions as those "involv[ing] the application of
zoning policies to individual situations"); Northfield Dev. Co. v. City of
Burlington, 136 N.C. App. 272, 282, 523 S.E.2d 743, 750 ("Quasi-judicial
decisions involve the application of ... policies to individual situations rather
than the adoption of new policies." (internal quotation marks omitted)
(alteration in original)), affd, 352 N.C. 671, 535 S.E.2d 32 (2000) (per
curiam). Thus, while "[t]he purpose of a legislative hearing is to secure broad
public comment on the proposed action," the "purpose of a quasi-judicial
hearing on an individual project ... is to gather evidence in order to make
factual findings." David W. Owens, Legislative Zoning Decisions 53 (2d ed.
1999); see generally id. at 10-11 (discussing the various types of zoning

decisions).

Id at 30-31, 545 S.E.2d at 6.

The Court then proceeded to discuss the requirements for a quasi-judicial proceeding:

In Refining Company v. Board of Aldermen, 284 N.C. 458, 202 S.E.2d 129
(1974), our Supreme Court set out the requirements for a quasi-judicial
proceeding. The Council was required to: (1) follow the procedures
specified in the ordinance; (2) conduct its hearings in accordance with fair-
trial standards; (3) base its findings of fact only upon competent, material, and
substantial evidence; and (4) in allowing or denying the application, ... state
the basic facts on which it relied with sufficient specificity to inform the
parties, as well as the court, what induced its decision. Id. at 471, 202 S.E.2d
at 138.

Id at 31,545 S.E.2d at 7.
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The Court then referred further to Refining Company v. Board of Aldermen to define what it

considered to be fair trial standards:

The "essential elements" of a fair trial are: (1) The party whose rights are
being determined must be given the opportunity to offer evidence, cross-
examine adverse witnesses, inspect documents, and offer evidence in
explanation and rebuttal; (2) absent stipulations or waiver such a board may
not base findings as to the existence or nonexistence of crucial facts upon
unsworn statements; and (3) crucial findings of fact which are unsupported
by competent, material and substantial evidence in view of the entire record as

submitted cannot stand.

Id.
Thus, any local government whose ordinance requires quasi-judicial public hearings must
carefully follow the guidelines above to ensure that any decision will survive scrutiny from

the courts.

Constitutional Issues:

A final concern is whether a local ordinance or act taken by local government
pursuant to their subdivision ordinance constitutes a taking in violation of the constitutional
provisions which prohibit the taking of private property for public use without just
compensation. This issue was addressed by the North Carolina Supreme Court in River Birch
Associates v. City of Raleigh, 326 N.C. 100, 388 S.E.2d 538 (1990). In River Birch, the
developer argued that the town’s act of requiring them to convey a common area that had
been designated as such on the approved preliminary plat to a homeowners association
constituted an unconstitutional taking of land. The Supreme Court described the

Constitutional tests for a taking as follows:

The fifth amendment of the United States Constitution, through the fourteenth
amendment, and the law of the land clause of our state Constitution, article I,
section 19, require just compensation for all takings of private property for
public use. Keystone Bituminous Coal Assoc. v. DeBenedictis, 480 U.S. 470,
481 n. 10, 107 S.Ct. 1232, 1240 n. 10, 94 L.Ed.2d 472, 486 n. 10; Long v.
City of Charlotte, 306 N.C. 187, 196, 293 S.E.2d 101, 107-08 (1982). The
two-part test to determine whether a taking has occurred under the federal
Constitution is similar to that used to determine whether a taking has occurred
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under the state Constitution. We first determine whether the action at issue is
a valid exercise of police power by which the ends sought are related to the
means used. Nollan v. California Coastal Comm'n, 483 U.S. 825, 836-37,
107 S.Ct. 3141, 3141-48, 97 L.Ed.2d 677, 689 (1987) (there must be a
"nexus" between imposed condition and otherwise legitimate end advanced as
justification); Responsible Citizens v. City of Asheville, 308 N.C. 255, 261,
302 S.E.2d 204, 208 (1983) (means chosen must be reasonable and ends

sought must be within scope of police power). If there is a rational relation

between the ends sought and the means taken, we then determine whether the
property has "a practical use and a reasonable value." Finch v. City of
Durham, 325 N.C. at 364, 384 S.E.2d at 15.

Id. at 120-121, 388 S.E.2d at 550.

Using this test, the Supreme Court found that “the objective of preserving open space is
within the scope of a municipality’s police power” and that Raleigh’s ordinance “is a
reasonable means to provide for the preservation of open space,” thus “a nexus exists
between those goals and the ...ordinance itself.” Id. at 121, 388 S.E.2d at 550.

The Court went on to determine that the action of the city had not denied the
developer of the reasonable value and all practical use of the area. In making this

determination, the Court reasoned that:

[I]n return for River Birch's promise to set aside common area, the City
permitted River Birch to develop the subdivision tract in a more intensive
manner than otherwise permitted. The City permitted this intensive
development in precisely the manner that River Birch requested. River Birch
has made significant profits from the developed subdivision. Looking at the
three-acre area as a portion of the larger subdivision, we cannot hold that
River Birch has been denied all use and practical value of the property. By
setting aside common area, the City permitted River Birch to develop the 19.6
acres more densely than the Raleigh zoning ordinances would have otherwise
permitted. By setting aside common area, River Birch was able to attract
purchasers to the subdivision. River Birch has received all the use of the
property which it sought and to which it was entitled according to the terms of
the original preliminary plat submitted by it.
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Id. at 121-122, 388 S.E.2d at 550.

3. Exemptions

Not every “division” of land is governed by subdivision regulations. The General
Statutes specifically exempt the following acts from the definition of a subdivision:

1) The combination or recombination of portions of previously subdivided and
recorded lots if the total number of lots is not increased and the resultant lots are
equal to or exceed the standards of the county as shown in its subdivision regulations;

2) The division of land into parcels greater than 10 acres if no street right-of-way
dedication is involved;

3) The public acquisition by purchase of strips of land for widening or opening streets
or for public transportation system corridors; and

4) The division of a tract in single ownership the entire area of which is no greater than
two acres into not more than three lots, if no street right-of-way dedication is involved
and if the resultant lots are equal to or exceed the standards of the county as shown

by its subdivision regulations.

N.C.G.S. § 153A-335 and § 160A-376.

Additionally, counties and municipalities may choose to exclude other acts from the
definition of subdivision in their specific ordinances. Always check the definition section of
the local ordinance in the jurisdiction in which you are preparing to submit a subdivision

application.

4. Inspection and Dedications

Local ordinances will specify the inspection requirements that must be met before the
final plat is approved and recorded. These requirements will vary depending on the
jurisdiction but generally follow the path of the original agencies who were involved in the
review of the preliminary plat.

The General Statutes make it clear that the approval for plat does not constitute
acceptance by the local government or the public of the dedication of any street, public use
facility line, or other public facilities shown on the plat. N.C.G.S. § 153A-333 and § 160A-
374. Local ordinances will specify exactly how and when a street, right-of-way, open space
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or other public facility is to be accepted by the local government. The ordinances will also

generally specify which local official or governing body may authorize such acceptance.

5. Private or Public Streets? Which Choice and When?

The issue of whether streets within a new subdivision are public or private is often a
difficult one for both developers and local governments. Private streets or roads can be
allowed by local governments. Typical subdivision ordinances will allow private streets in the
following circumstances: (1) if the new street cannot be directly connected to a public street;
(2) if the cost of meeting North Carolina Department of Transportation standards is too high
such as in some rural areas; (3) if the property owners association is prepared to maintain the
streets; or (4) in special situations to serve only a few lots. If a subdivision is to have public
streets, then the streets must be built to either municipal or state standards, depending on
whether the subdivision is located within a municipality.

Local governments are often hesitant to allow private streets because of public policy
concerns. These concerns include: limited emergency access in some gated communities; an
inefficient street network that makes it more difficult or expensive to provide typical local
government services such as snow removal or garbage pick up; and the potential request for
the local government to assume maintenance of the street if the home owners association

becomes financially insolvent.

B. Subdivision Regulations

1. Designing the Old Fashioned Way. It Works!

One of the main ideas behind subdivision regulation is that the development of land
will result in a more efficient use of the land. The result is that subdivided lots require more
demand for community facilities and services and thus local governments have an interest in
having more control over the subdivision process. Citizens and communities have also
become more interested in the planning process prompting large turnout at planning board
meetings and increased volunteer efforts on neighborhood advisory panels and forums.

Nostalgia has been a good marketing tool for the baby boomer generation in virtually
every consumer product category. Community planning is no different. The old adage that
“everything old is new again” is as relevant to planning as it is to fashion. As baby boomers
seek escape from their ever hectic lives, the idealized memories of their childhood
neighborhoods seem especially pleasant. Soccer moms who spend hours each day
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carpooling kids from activity to activity yearn for the neighborhood schools and businesses
of their youth. Of course, just as nostalgic consumer products cannot return one to the
simpler times of their youth, neither can old fashioned neighborhoods. However, that does
not mean that there is not tremendous benefit to reexamining historic planning concepts and
taking ideas that work and applying those to modern communities. In many cases the desired

goal of creating a more livable community can be accomplished by reaching back to the past.

2. The New Urbanism and Subdivision Regulations

Many communities now claim to be guided by the principles of “smart growth.”
While this concept has almost endless variations, its central theme seems to be that planning
must encourage (some would say require) growth and development that is tailored to fit local
circumstances and results in more livable communities. Advocates claim that through smart
growth, many local governments have improved the physical design of neighborhoods,
downtowns, and communities as a whole. More information and resources are available on
the internet at www.smartgrowth.org website.

“New urbanism” and neo-traditional development challenges many recent
development practices. According to the website of the Congress for New Urbanism
(www.cnu.org) “New Urbanists” support “regional planning for open space, appropriate
architecture and planning, and the balanced development of jobs and housing. They believe
these strategies are the best way to reduce how long people spend in traffic, to increase the
supply of affordable housing, and to rein in urban sprawl.” The underlying premises of new
urbanism are mixing uses, pedestrian friendly streets, and the reintroduction of certain old
fashioned architectural elements in homes such as front porches and parking in the rear.

The Neo-traditional style relies on neighborhood designs from the early part of the
century to encourage more livable communities. Features include interconnected streets, a
mix of uses in housing types, pedestrian oriented design, and traditional architectural motifs.
Neo-traditional subdivisions often require a number of subdivision ordinance standards such
as: street right-of-way width guidelines; design standards and improvement of alleys; specifics
as to the location and extent of sidewalks; fewer driveway cuts; block length and lighting
standards; park and open space standards; transit stops and bus shelter standards; and buffer

and entrance standards for developments.

3. All New Case Histories of Local Subdivisions

Subdivision regulations are key tools for regulating land development and managing
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community growth. The manner in which land is subdivided, streets are laid out, and lots are
sold sets a pattern of community development for the future. An underlying basis for the
extensive review of subdivision plans and the ordinance requirements is that local
governments are often asked to solve the problems created by poor subdivision planning. A
review of recent subdivision issues and conflicts in your local area will reveal the things that
your community feels are currently important and the priority that both the city planners and

citizens place upon them.
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Endnotes

" One of the principle distinctions between the General Statutes authorizing subdivision regulations in
counties and municipalities is that counties are allowed to adopt zoning ordinances that apply only to one or
more designated portions of their territorial jurisdiction. In that regard N.C.G.S. § 153A-330 allows
counties to adopt subdivision regulations that apply only within the area so zoned and not regulate the
subdivision of land in the rest of their jurisdiction, if they so choose.

* The statutory language in § 160A-372 for Municipalities varies slightly but the general grant of authority
is similar.

? The statutory language in § 160A-375 for Municipalities varies slightly but the penalties and grant of
authority are similar.

*In Town of Nags Head v. Tillett, 314 N.C. 627, 336 S.E.2d (1985), the Supreme Court stated that an
injunction was not allowed to stop a transfer that had already occurred.
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